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74 MICHIGAN LAW REVIEW 

Principal and Agent — Notice — Facts Putting on Inquiry. — "Kiting" 
Checks. — Plaintiff brings suit to recover the amount of a check. Defend- 
ant's cashier and manager without any apparent fund in plaintiff bank to 
draw on, by a system of "kiting" checks, known to the bank officers had 
obtained considerable money. A check was drawn by the cashier in the 
defendant's name upon a Memphis bank to the order of the manager who 
indorsed the same for value to the plaintiff. It was presented to drawee 
bank and payment refused and later dishonored. In an action to recover 
the amount of the check, Held (Connor and Hoke, J J., dissenting) that 
plaintiff received the paper in its regular course of business and could 
enforce payment. Farmers' & Merchants' Bank of Williamston v. Germania 
Life Ins. Co., (1909), — N. C. — , 64 S. E. 902. 

As a general rule whatever puts a party on inquiry amounts in judgment 
of law to notice, provided the inquiry becomes a duty, and would lead to 
the knowledge of the facts by the exercise of ordinary intelligence and 
understanding. (29 Cyc 1114)- A party dealing with the agent, with 
knowledge or means of knowledge, that under such a power he is endors- 
ing the name of his principal for his own benefit is not entitled to recover 
from the principal. Stainback v. Bank, 11 Grat. 269; Huie v. Allen, 87 Hun 
516, 34 N. Y. Supp. 577; Stainback v. Read <&• Co., 11 Grat. 281, 62 Am. Dec. 
648. The majority of the court held that there was not sufficient evidence 
to charge the plaintiff's officers with notice. The minority, however, took 
the position that plaintiff bank was put upon notice that the agents were 
"kiting" checks, that there was no fund upon which these checks were 
drawn, and this must have been known to the officers of the bank. Bank 
v. Hay, 143 N. C. 336, 55 S. E. 811, was cited in the principal case and 
much relied upon. This case, however, is not exactly in point, as the facts 
are somewhat different from those of the principal case. The principal 
case is very near the border line. The majority, no doubt, in arriving at 
their decision were influenced by the well known rule of law, "where one 
of two innocent persons must suffer from the fraud of the third the loss 
must be borne by him whose negligence enabled the third person to com- 
mit the fraud," and also by the character of the plaintiff's business. 

Sales — Conditional Sale— Distinguished From Lease.— A Co. sold to 
B Co., of which the defendant Boyd subsequently became ancillary receiver, 
two locomotives, to be paid for on delivery. They were delivered in May, 
without receipt of payment, and repeated unsuccessful attempts were later 
made to secure the purchase price. In October a written instrument under 
seal was executed between A .Co. and B Co., being in the form of, and 
purporting to be, a lease. -The agreement provided that the locomotives 
in question should be leased by B Co. for three months, at a rate which 
would amount to the original purchase price with interest, and at the 
expiration of the lease a bill of sale was to be executed by A Co. If the 
terms of payment were not complied with, A Co. could retake the locomo- 
tives and dispose of them at private sale, B Co. to pay any difference 
between the price of sale and the lease price. B Co. passed into the hands 
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of a receiver, the locomotives were sold by order of the court, and A Co. 
seeks to recover the price received for them, and not share as a general 
creditor in the distribution of assets. Held, that the instrument of October 
was not a lease, but a contract of conditional sale, which was void because 
title had already passed. H. K. Porter Co. v. Boyd, E. I. Dupont Co. v. 
John Shields Const. Co. (1909), — Cir. Ct. App. 3rd Cir. — , 171 Fed. 305. 
The contention that B Co. as lessee of the property would be estopped 
from denying the title of its lessor would be deciding {Blights Lessee v. 
Rochester, 7 Wheat. 535, 5 L. Ed. 516; Willison v. Watkins, 3 Pet. 43, 47, 
7 L. Ed. 596) if the instrument of October could be treated as a lease. 
Although the instrument contains the words "hath let," "doth let," "term," 
"quit and surrender," "reasonable wear and use," and so forth, it was 
not a lease or bailment for hire, owing to the conditions existing at the 
time between the parties. Neither is the instrument good as an equitable 
lien, which would be enforceable between the original parties and mere 
volunteers or those who take the property with notice of the agreement 
{Walker v. Brown, 165 U. S. 654, 17 Sup. Ct. 453, 41 L,. Ed. 865; Boos v. 
Philadelphia &■ L. Transp. Co. (C. C. A.) 124 Fed. 430) ; but even if this 
position were not repugnant to the claim of legal ownership, yet it would 
be a secret lien which could not avail against an attachment or execution 
creditor, not chargeable with knowledge or notice of its existence at the 
time of contracting his claim. The instrument must be treated as a con- 
ditional sale. Mishawaka Woolen Mfg. Co. v. Smith (D. C.) 158 Fed. 
885; Bronson v. Russell, 142 Ala. 360, 37 South. 672; Bradley, Clark & Co. 
v. Benson, g3 Minn. 91, 100 N. W. 670), void because title has already passed, 
Neal & Co. v. Boggan, 97 Ala. 611, 11 South. 809; and the receiver having 
the rights of a levying creditor, Duplex Printing Press Co. v. Clipper 
Publ. Co., 213 Pa. 207, 62 Atl. 841, A Co. must share with the general 
creditors. 

Sales — Right of Rescission — Reasonable Time. — A farmer sold and 
delivered wheat to an elevator company, and receiving the company's check 
on a local bank after banking hours, he carried the check home with him, 
a distance of eight miles. He presented the check between two and three 
weeks later, the first time that he had been to town, and payment was 
refused, as the company had become insolvent a week prior to that time. 
When the check was drawn, the buyer had no funds on deposit, but had 
an arrangement with the bank, under which it paid his checks and took 
bills of lading on shipments of grain as security. The bank had attached 
the wheat, and the check being dishonored, the seller sued the bank for 
its value. Held— that his failure to make an earlier presentation of the 
check did not show a waiver of his right to reclaim the wheat. People's 
State Bank of Michigan Valley et al. v. Brown (1909), — Kan. — , 103 Pac. 
102. 

In the absence of any agreement to the contrary, the transaction must 
be taken to be a sale for cash, Mechem, Sales, § 538; Dixon v. Williamson, 
173 Mass. 50; W. & R. Mc Arthur Co. v. Old Second Nat'l Bank, 122 Mich. 



